
	

	

 
 
 
Regional Freedom of Information Officer 
Region 6, Mailcode: 6MD-OE 
U.S. Environmental Protection Agency (EPA) 
1445 Ross Avenue 
Dallas, TX 75202-2733 
Via: Online portal 
 
April 18, 2018 
 
Re: Freedom of Information Act Request 

Dear Region 6 Freedom of Information Officer: 
 
Pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. § 552, I hereby request 
copies of all electronic, written or other records, including, but not limited to, diagrams, 
documents, photos, email or letter correspondence, handwritten notes, and meeting or 
phone conversation notes as explained below: 
 

First, I ask for any and all records in the possession of the U.S. Environmental 
Protection Agency (EPA) relating to compliance with the fenceline monitoring 
requirements of the Refinery Sector Rule, 40 C.F.R. § 63.658, by the following 
refineries: 1) the Navajo Refinery, located in Artesia, New Mexico; 2) the 
Western Gallup Refinery, located near Gallup, New Mexico. 
 
Second, I ask for any site-specific monitoring plans that have been submitted for 
approval by the Navajo Refinery and/or the Western Gallup Refinery as pursuant 
to 40 C.F.R. § 63.658(2), and any correspondence relating to said plans. 
 
Finally, I ask for Title 5 permits for the Navajo Refinery and the Western Gallup 
Refinery to the extent that they reference the Refinery Sector Rule. 

 



	

	 2	

I ask that you treat each part of this request independently. If the EPA objects to any 
particular part of the request, please supply all other information without delay. 
 
If you deny any portion of this request, I request a detailed statement of the reasons for 
the withholding and an index or similar statement of the nature of the documents 
withheld. To expedite this request, I am willing to discuss specific instances of deletion 
or exemption claims in advance of a final decision by the agency. In the event of 
deletions, I request that a reason be stated for each partial denial of access. 
 
Fee Waiver Request 
I request a waiver of fees for the release of the above referenced records because that 
release is in the public interest and not primarily commercial in nature, as identified in 
EPA FOIA regulations under 40 C.F.R. § 2.107(l). EPA FOIA regulations identify four 
factors to determine whether a fee waiver is within the public interest: (1) whether the 
subject of the request concerns the operations or activities of the government; (2) whether 
the information disclosed is “likely to contribute” to an understanding of government 
operations or activities; (3) whether the information will contribute to the understanding 
of a broad audience of persons interested in the subject; and (4) whether the information 
disclosed by the agency is likely to contribute “significantly” to public understanding of 
government operations or activities. 40 C.F.R. § 2.107(l)(2)(i)-(iv). 

 
Western Resource Advocates is a 501(c)(3) non-profit conservation organization 
committed to protection of the West’s land, air, and water. Western Resource Advocates 
has no commercial interest in or ability to profit commercially from the information 
obtained through this FOIA request. Thus, the purpose of the information request is not 
commercial. Accordingly, Congress has specified, and courts have held, that FOIA 
requests must be “liberally construed in favor of waivers for noncommercial requesters” 
Judicial Watch, Inc. v. Rossotti, 326 F.3d 1309, 1312 (D.C. Cir. 2003) (quoting 132 
Cong. Rec. 27,190 (1986) (Sen. Leahy)). 

1.  The Subject of the Request Concerns the Operations or Activities of the Government. 

The information sought by this request unambiguously involves the operations of 
government. Specifically, this request seeks (among other information) records 
addressing compliance with the fenceline monitoring requirements of the Refinery Sector 
Rule, 40 C.F.R. §63.658. The information sought in this request is particularly relevant 
now, as refineries began fenceline sampling of benzene on February 1, 2018. The EPA is 
granted authority to regulate refineries through the Refinery Sector Rule by Section 112 
of the Clean Air Act. Regulation under the Clean Air Act and interpretation and 
enforcement of said regulation constitute some of the primary responsibilities of the EPA. 
Therefore, this request distinctly involves information related to the operations of the 
government. 
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2.  The Information Disclosed is Likely to Contribute to an Understanding of Government 
Operations or Activities. 

 
The requested documents will shed light on the current and future implementation of the 
Refinery Sector Rule, as well as the process by which EPA reviews and approves site-
specific monitoring plans and ensures compliance with the Rule. The requested 
documents will also contribute significantly to the public’s understanding of the 
operations or activities of government, as the EPA interprets and enforces the Refinery 
Sector Rule’s fenceline monitoring provisions. Furthermore, Western Resource 
Advocates plans to use the information generated by this request to inform the public of 
the monitoring and reporting requirements of the Refinery Sector Rule. 
 
3.  The Information Will Contribute to the Understanding of a Broad Audience of 
Persons Interested in the Subject. 
 
The information generated in response to this request will be used, in whole or in part, by 
Western Resource Advocates to inform the public of access to information regarding 
benzene pollution levels generated by the Navajo and Western Gallup Refineries and the 
associated health impacts. Western Resource Advocates seeks to help the public 
understand how data concerning levels of emitted benzene are collected and how it is 
being provided to the public. In doing so, Western Resources seeks to help communities 
understand and utilize said data. 
 
Federal Courts have held that public interest groups satisfy the requirement that the 
requested information will contribute to an understanding of the subject by interested 
persons where requestors show the “ability to understand and disseminate the 
information” Judicial Watch, Inc. v. Dep’t of Justice, 122 F. Supp. 2d 5, 10 (D.D.C. 
2000). Western Resource Advocates has the requisite knowledge, technical expertise, and 
multi-media communication networks to effectively synthesize and disseminate 
information concerning the compliance requirements and data output of the fenceline 
monitoring provisions of the Refinery Sector Rule. 
 
Western Resource Advocates has a long history of keeping the public informed of agency 
activities that impact public health and natural resources in western states. Examples are 
evident on our website: www.westernreourceadvocates.org. Western Resource Advocates 
also utilizes social media such as Twitter and Facebook to present to the public the 
organization’s understanding and analysis of government action, analysis that is often 
based on documents secured through open record requests. Id. 
 
At the same time, government involvement in air quality issues, including the regulation 
of activities that produce benzene emissions, has generated significant public interest. See 
Tom Knudson and Gayathri Vaidyanathan, In heart of Southwest, natural gas leaks fuel a 
methane menace, http://nmpoliticalreport.com/335116/in-heart-of-southwest-natural-gas-
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leaks-fuel-a-methane-menace/; and Hiroko Tabuchi, High Levels of Carcinogen Found in 
Houston Area After Harvey, https://www.nytimes.com/2017/09/06/us/harvey-houston-
valero-benzene.html. 
 
In light of Western Resource Advocate’s ability and desire to inform the public about the 
status and future prospects of compliance with the fenceline monitoring requirements of 
the Refinery Sector Rule and the associated data and reporting, the information requested 
will contribute to the understanding of a broad audience interested in the government 
operations related to public health and the environment in the state of New Mexico. 
 
4.  The Information Disclosed by the Agency is Likely to Contribute Significantly to 
Public Understanding of Government Operations or Activities. 
 
It has been held that, “the presumption should be that requesters in these categories are 
entitled to fee waivers, especially if the requesters will publish the information or 
otherwise make it available to the general public” Ettlinger v. FBI, 596 F. Supp. 867, 873 
(D. Mass 1984) (quoting Subcommittee on Administrative Practice and Procedure of the 
Senate Judiciary Committee, Agency Implementation of the 1974 Amendments to the 
Freedom of Information Act: Report on Oversight Hearings, 95th Cong., 2d Sess. 78 
(Committee Print 1980)). One of the primary goals of FOIA is to promote the active 
oversight roles of organizations such as Western Resource Advocates to ensure that the 
requested information is made available to the public where it can contribute to public 
understanding of government operations or activities. EPA’s implementation and 
enforcement of the fenceline monitoring requirements of the Refinery Sector Rule are 
matters of public concern that implicate public health and the environment. Therefore, the 
release of documents pertaining to compliance with the fenceline monitoring provisions 
will contribute significantly to the public’s understanding of government operations or 
activities.  
 
In summary, because the purpose of this request is not commercial and because the 
information provided will contribute significantly to public understanding of the 
fenceline monitoring requirements of the Refinery Sector Rule, Western Resource 
Advocates respectfully asks that the fees associated with the present record request be 
waived. If possible, we prefer that the disclosed information be transmitted in electronic 
(PDF) format, which will further reduce the cost of providing the requested documents. 

 
Western Resource Advocates expects that EPA will grant a fee waiver pursuant to this 
request, as it has in the past. However, if a fee waiver is not granted please inform the 
undersigned of the cost of disclosing the above-described records if such fees exceed 
$50.00. 
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Thank you very much for your attention to this urgent matter. I am more than happy to 
receive a partial response to this request as soon as the various responsive documents 
become available. 
 
If you have any questions regarding this request, please contact me at 
Kathryn.Browning@colorado.edu. I look forward to receiving your response within the 
twenty day statutory time period. Thank you for your consideration of this request. 
 

Sincerely, 
       

______/s/__________ 
Katie C. Browning 
Consultant 
Western Resource Advocates 

 
	


